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ISSUES: Loss of employment through misconduct.
Employer's objection to claimant's entitlement.

The Department of Labor issued the initial determination holding the claimant eligible to receive
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penefits, effective January 27, 2014. The employer requested a hearing and objected contending that
the claimant should be disqualified from receiving benefits because the ciaimant lost employment through
misconduct in connection with that employment and that wages paid to the claimant by such employer cannot
be used to establish a future claim for benefits.

Hearings were held at which testimony was taken. There were appearances by the claimant and on
behalf of the employer.

FINDINGS OF FACT: The claimant was employed by a restaurant as a server from May 30, 1997 through
January 30, 2014. He was paid at the rate of $5 per hour, plus gratuities, and was scheduled to work from 4
pm to about 10:30 pm or 12 am, depending on the evening, Wednesday through Sunday. He usually worked
about 34 to 36 hours per week. Staff members in the restaurant used obscenities on the dining room floor, but
not very frequently.

On or about December 12, 2013, the claimant made a complaint about the maitre d' to the genera'l
manager wherein he claimed that the maitre d' would purposely put his cash out reports next to his genitals
and tell the claimant to grab it from him. The maitre d’ was aware that the claimant had complained to the
general manager about him, but he did not know the specifics.

On December 30, 2013, the claimant joined a class action law suit against the employer regarding
wages, the maltre d’ tips, and with specific allegations against the maitre d' himself and the general manager,
who was formerly a maitre d’ herself.

On January 2, 2014, the claimant received a write up for the incident that occurred on or about
December 12, 2013, because the general manager contended that he had said “**k you” to her when he was
describing the incident that occurred between the maitre d” and himself.

On or about January 14, 2014, the owner approached the claimant on the floor of the dining room to
inguire why he had jeinad the lawsuit. The claimant told him that he was loya! t¢ him for a loing time, however
he felt that there was abuse going on in the restaurant that no one was doing anything about. The owner
responded by telling him that he would not get another job in the United States.

On January 16, 2014, the owner of the restaurant held a general meeting with the servers or tipped
employees to inquire as to why they had joined the lawsuit. During the meeting, the owner specifically
questioned the claimant about his involvement in the lawsuit and he said that it was because he had been
harassed, bullied and sexually harassed by the maitre d'.

On January 22, 2014, the owner and the director of operations met with the claimant to discuss his
involvement in the lawsuit. The claimant told them how the maitre d’ would purposely put his cash our reports
next to his genitals and tell him to grab it from him. He also told them that the maitre d’ and the general
manager were treating him like garbage for years. The claimant told them that he did not sleep at night, that he
was anxious and would have nightmares. The owner suggested that he take a vacation, but the claimant
stated that he did not have any money to take a vacation and then the owner offered to help him find another
job at another restaurant.

On January 30, 2014 at about 7 pm, the maitre d’ sat two guests in the claimant’s section at a table for
four because they were friends of the owner, who was planning on joining them later on in the evening. The
claimant had to prepare a steak tartar for another table and asked the maitre d’ to check on the owner’s table
while he prepared it. The maitre d’ asked a waiter from another section to check on the owner’s table, which he
did while the claimant prepared the steak tartar for the other guests. After the claimant finished preparing the
steak tartar, he told the other server he was back and would resume service to the owner’'s guests. At no point,
did the claimant refuse to serve the owner's guests.

Later on that same evening, the claimant saw the maitre d’ and the executive chef talking. However,
when the claimant got close to them, they stopped talking and he said if they had something tc say about him,
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could not use profanity in the restaurant. Thereafter, the claimant was discharged because i
believed that the claimant had used obscenities towards the maitre d’ and was confrontational t
and had refused to perform his job duties. The claimant did not use obscenities towards the ma
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At the hearing, the maitre d’ testified that the claimant accused him of “falking s**t about him” and told
him that he was not going to get away with it. The maitre d also testified that the claimant told him “F**k You
and was adamant that the claimant did not :}ay “Frk Offl” when he was guestioned at the hearing. However, it
is important to note that the maitre d” wrote in his letter of objection that he submitted to the DOL that the
claimant told him to “F**k Off!”.

The maitre d’ testified that he and the claimant were friends until August 2013, and then he said it was
until November 2013. The claimant contends that they were never friends. The maltre ¢’ also testified that he
believed that the claimant wanted to attack him because of his body language, but he was unablie to describe
specifically what made him feel that way other than stating that he looked crazy, he was not blinking, and had a
furrowed brows and pursed lips.

At the hearing, the maitre d’ testified that he told the claimant that the owner was going to be joining the
wo guests seated in his section and the claimani told him that he did not have time for them and the maitre ¢’
told him okay, I'll find someone alse. Tha maiire d’ later changed his testimony and stated that he assumed the
claimant would take care of the guests even though he stated that he did not have time for them, which was
inconsistent to his prior testimony, when he said he told the claimant he would find someone else. It is also
important to note that in his letter of objection which he submiitited to the DOL, the maitre d' stated that he
found out that the claimant was not assisting the guests when the guests asked for their waiter. It is also
important to note that the owner did not contend that the claimant refused to serve his guests on the evening at
issue. Based upon the foregoing, | accept the claimant’s consistent credible testimony over the maitre d's
testimony, which was rife with inconsistencies and the employer's other witnesses




The claimant has credibly testified that he did not use profanity towards the maitre d’ and did not refuse
to serve the table where the owner's guests were seated. As such, | conclude that the employer has failed to
establish that the claimant separated from his employment due to misconduct.

Notwithstanding the above, it was incumbent upen the maiire d' to put the claimant on notice that his
refusal to serve the owner's guests would jeopardize his employment before taking such action against him. In
the absence of such warning, | conclude that the claimant’s actions did not rise to the level of misconduct
under the Labor Law. As such, 1 conclude that the claimant separated from his employment under non-
disqualifying conditions.

DECISION: The employer’s objection, that the claimant should be disqualified from receiving benefits because
the claimant lost employment through misconduct in connection with that employment and that wages paid to
the claimant by such employer cannot be used to establish a future claim for benefits, is overruled.

The initial determination, holding the claimant eligible to receive benefits, effective January 27, 2014, is
sustained.

The claimant is allowed benefits with respect to the issues decided herein.

/s/ Susanna lafrate

Administrative Law Judge




