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Defendant. from, inter alia, practicing at a Manhattan
chiropractic office at 80 Fifth Avenue at or near 13" Street in
viclation of a covenant not to compete.

To succeed on this motion Plaintiff must demonstrate: (1)

likelihood of success on the merits; (2) irreparable injury; and

(3) a balancing of the equities in its favor. Wingelberg v. 1319
50th Realty Coxrp., 52 A.D.3d 700, 701 (2™ Dept. 2008). If the

injunction is granted, an undertaking is required. CPLR 6312 (b);

Id, at 702.

Plaintiff has shown a likelihood of success on the merits,
irreparable injury, and a balance of equities in its favor.
Plaintiff produced an executed employment agreement (the
“Contract”) containing a covenant not to compete that restricts
the Defendant from practicing for two years after leaving

Plaintiff’'s employ as follows:




[Defendant agrees] not to engage in or accept
employment from or become affiliated with, or connected
with, directly or indirectly, in any way in any
chiropractic business operating within and including a
twenty (20) block radius north and south of West 16&th
Sports Chiropractic and as far west as the Westside
Highway and east to 3* Avenue.

Plaintiff’s office is on West 16" Street between 7% and gth
Avenues. In his sworn testimony, Defendant stated that he did
not gign the Contract, even though the signature on hig
Affirmation in Opposition dated September 22, 2008 appears to be
the same as the signature on the Contract. While staunchly
denying that he signed the Contract he admitted that he did
agree, in another writing, to a more narrow restrictive covenant
which was limited to ten blocks and one year.! He also testified
that, in his mind, each east-west block is equivalent to four or
five north-south blocks so that Fifth Avenue becomes more than
ten blocks away from Plaintiff’'s office. Clearly, east-west
blecks are longer than north-south blocks. Nevertheless,

Defendant’'s exaggeration is fanciful.

Significantly, Defendant did not produce a copy of the
contract containing the more limited covenant, and claims that it
is unavailable. Plaintiff has shown that Defendant is practicing
at an office that is not only within the geographic range of the

covenant in the Contract, but also within the narrower area that

' At the hearing these terms were incorporated in a modified
TRO that remains pending this decision.
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between 26 Street to the North and Third Street to the South
and as far west as the Westside Highway and eagt to 3™ Avenue;
and (b)soliciting, contacting, or offering services to any
patients of West 16" Street Sports Chiropractic either directly

or indirectly; and 1t is further

ORDERED that Plaintiff shall post an undertaking of $1,000 within

ten days of service of a copy hereof with notice of entry failing
which: (a) the Temporary Restraining Order, in effect untill that

time period has elapsed, will be deemed vacated; and (b) the




